STRATOSPHERIC OZONE PROTECTION

Compliance Guidance for Section 610
of the Clean Air Act
Nonessential Products Containing Chlorofluorocarbons

| nt r oducti on

The purpose of this docunent is to provide the Regions with
gui dance on how to enforce the regul ations inplenenting section 610 of
the Clean Air Act (CAA). This section, Nonessential Products Containing
Chl or of | uor ocar bons, identifies nonessential products that rel ease cl ass
| or class Il substances into the environment and prohibits any person
fromselling or distributing such product in interstate commerce. The
i mpl ementing regulations identify certain products subject to the ban
and i npose a sales restriction on others.

Enf or ceabl e Requi renents

The regul ations inplenenting section 610 have the follow ng three
prohi bi tions:

The first prohibition, 882.64(a), deals with the nonessenti al
products identified by Congress in the statute. The prohibition and
af fected products are as foll ows:

882. 64(a) Effective February 16, 1993, no person may sell or
distribute, or offer to sell or distribute, in interstate comerce
any of the products identified as being nonessential in 882.66(a).

The products identified in section 82.66(a) are:

Any plastic party streaner or noise horn which is propelled by a
chl or of | uor ocarbon, including but not limted to--

a) String confetti

b) Marine safety horns

c) Sporting event horns

d) Personal safety horns

e) Wall-nmounted alarns used in factories or other work areas

f) Intruder alarns used in hones or cars.

The second prohibition, 882.64(b)!, inposes a sales restriction on
cleaning fluids for photographic and el ectronic equipnent. This
prohi bition states:

882. 64(b) Effective February 16, 1993, no person may sell or
distribute, or offer to sell or distribute, in interstate comerce
any of the products identified as being nonessential in 882.66(b)

O The Federal Register notice of January 15, 1993, actually onits the citation
"(b)" in front of the second paragraph of the Prohibitions section. This was a printing
error which will be corrected when the regul ati on appears in the Code of Federa
Regul ations. W will refer to the second paragraph as 82.64(b), regardless of the fact
that "(b)" does not appear in the text in the Federal Register.



to a person who does not provide proof of being a comerci al
purchaser, as defined under 882.62.

These cleaning fluids are defined in section 82.66(b) as follows:

Any cleaning fluid for electronic and photographi c equi pnent which
contains a chlorofluorocarbon (1) including but not linmted to
liquid packagi ng, solvent w pes, and gas sprays, (2) except for
those sold or distributed to a commerci al purchaser

The third prohibition, 882.64(c), deals with additional products
identified by EPA as nonessential. It states:

Ef fective January 17, 1994, no person may sell or distribute, or
offer to sell or distribute, in interstate conmerce any of the
products identified as being nonessential in 882.66(c) or

882. 66(d).

These products are:

882.66(c): Any plastic flexible or packaging foamwhich is
manuf actured with or contains a chlorofl uorocarbon, (1) including
but not limted to--

a) Open cell polyurethane flexible slabstock foam

b) Open cell pol yurethane flexible nolded foam

c) Open cell rigid polyurethane poured foam

d) d osed cell extruded pol ystyrene sheet foam

e) O osed cell polyethylene foam

f) Cosed cell polypropyl ene foam
(2) except--

flexi bl e or packagi ng foamused in coaxial cable

882.66(d): Any aerosol product or other pressurized di spenser

ot her than those specified above, which contains a

chl or of l uorocarbon, (1) including but not linmted to household,

i ndustrial, autonotive and pesticide uses, (2) except--
a) Medical devices listed in 21 CFR 82.125(e)
b) Lubricants for pharnmaceutical and tablet manufacture
c) Gauze bandage adhesi ves and adhesi ve renovers
d) Topi cal anesthetic and vapocool ant products
e) Lubricants, coatings or cleaning fluids for electrical or
el ectroni ¢ equi pnent, which contain CFC 11, CFC- 12, or CFC
113 for sol vent purposes, but which contain no other CFCs
f) Lubricants, coatings or cleaning fluids used for aircraft
mai nt enance, which contain CFC-11 or CFC-113, but which
contain no other CFCs
g) Ml d rel ease agents used in the production of plastic and
elastoneric materials, which contain CFCG 11 or CFC 113, but
whi ch contain no other CFCs
h) Spinnerette lubricant/cleaning sprays used in the
production of synthetic fibers, which contain CFC 114, but
whi ch contain no other CFCs
i) Containers of CFCs used as hal ogen ion sources in plasm
et chi ng
j) Docunent preservation sprays which contain CFC- 113, but
whi ch contain no other CFCs



k) Red pepper bear repellent sprays which contain CFC 113,
but which contain no other CFCs.

Evidenti ary Requirenents

In the case of all products except for the cleaning fluids, any
sale, offer for sale, distribution, or offer for distribution
constitutes a violation of the regulations. The follow ng are sone
exanpl es of evidence the Agency can use to prove a violation

1) Sales invoices or receipts, indicating that a banned product
was sold to a consumer

2) Any advertising materials, such as advertisenents in
newspapers, nagazi nes or trade journals, or any pronotiona
literature describing the product. These would be considered an
of fer for sale.

3) Bills of lIading, shipping docunents, invoices indicating that
t he manufacturer has sold the product to a distributor or that a
distributor has sold it to a retailer, or simlar docunents.

4) Product | abels, manufacturing or production data, or statenents
fromthe manufacturer, indicating that the product contains class
| or class Il substances.

For the sales restriction on nonconmerci al uses of cleaning
fluids, the regulation requires that purchasers present identification
at the point of sale indicating that they are a commercial entity. This
is simlar to the sales restriction on the sale of small cans of
refrigerant in section 609.

Acceptabl e forms of proof which nust be presented at the point of
sale are given in the Definitions section, 882.62. Comercial is
defi ned as:

Commercial, when used to describe the purchaser of a product,
neans a person that has one of the follow ng identification

nunber s- -

(1) a federal enployer identification nunber
(ii) a state sal es tax exenpti on nunber

(1ii) a |l ocal business |icense nunber

(iv) a governnment contract nunber
and that uses the product in the purchaser's business or sells it
t o anot her person.

Therefore, in order to purchase affected cleaning fluids, a purchaser
nmust present one of the above nunbers. Ceaning fluids which contain
CFCs are sold in violation of the regulation if the purchaser does not
have and cannot present any of these nunbers or if the seller does not
request identification. Evidence that the cleaning fluid contains a CFC
may be obtained fromthe product | abel or other nmanufacturing or
production data obtained fromthe manufacturer of the product.

Conpl i ance Mbni toring

G ven the fact that nobst products identified as bei ng nonessentia
are now manufactured with alternative chenicals, we do not expect to
performroutine conpliance inspections. W anticipate that nost



i nformati on concerni ng nonconpliance will cone in the formof tips,
especially concerning illegal sales of cleaning fluids.

The Consuner Products Safety Commission uses its own enpl oyees as
informal inspectors, as enployees are al so consuners of affected
products. Followi ng the Commi ssion's exanple, SSCD will prepare a brief
fact sheet explaining the requirenments of this regulation for
distribution to EPA enployees in an effort to educate themto | ook out
for possible violations and to i nformthem where they can report such
vi ol ati ons.

Enf or cenent Opti ons

If the Agency suspects that a violation has taken place, EPA can
pursue the followi ng enforcenment options:



1) Fi nding of Violation

We shoul d issue a Finding of Violation (FOV) letter if we have
know edge that a violation (i.e., sale, distribution, offer for sale or
offer for distribution of an affected product) has taken place in order
to benefit fromthe presunption of continuing non-conpliance? An FOV
can al so be coupled with a section 114 letter requesting additiona
i nformati on.

2) Conpl i ance Order

We can order a person or business to take steps to return to
conpliance if a violation has taken place. Failure to conply with a
conpliance order is a violation of section 113 of the Act and violators
are subject to penalties of up to $25, 000.

As this regulation affects the sale and distribution of products,
a conpliance order would first order the conpany to stop selling or
distributing the products, require the conpany to tell us how many
af fected products were sold or distributed, ask what the conpany is
pl anni ng on doing with the products, and then ask what the fina
di sposition of the products was. These orders are stated as foll ows:

COVMPANY shal |l i mmedi ately cease and desist the sale, distribution,
offer for sale or offer for distribution of affected products.

COVMPANY shall provide U S. EPA with the total nunber of affected
products sold by your conpany since [ EFFECTI VE DATE]; i ncluding
supporting docunentati on.

COVMPANY shall provide U S. EPA with the planned disposition of
each remaining affected product.

COVPANY shall provide U S. EPA with the final disposition of each
remai ni ng af fected product.

3) Adm ni strative Cases

Vi ol ations can be addressed admi nistratively under the authority
of section 113(d)(1) of the CAA. Cases cannot be brought
adm nistratively unless they involve penalties of |ess than $200, 000 and
the violations are |l ess than twelve nmonths old. Penalties will be
cal cul ated using the Penalty Policy.

4) Civil Judicial Cases
If the violations involve penalties of nore than $200, 000 or

occurred nore than twelve nonths prior to filing, the cases nust be
referred to the Departnent of Justice

O  Section 113(e)(2) states, "[Where the Adninistrator or an air pollution
control agency has notified the source of the violation, and the plaintiff nakes a prim
faci e showi ng that the conduct or events giving rise to the violation are likely to have
continued or recurred past the date of notice, the days of violation shall be presuned
to include the date of such notice and each and every day thereafter until the violator
establ i shes that continuous conpliance has been achieved...."



5) Crim nal Cases

If the evidence shows that the defendant knew or should have known
that a sale or distribution of an affected product action was prohibited
by law, the Agency shoul d seek crimnal penalties under section 113(c)
agai nst the defendant.

Taki ng Enf orcenent Acti on

In the case of an alleged violation, it is always appropriate to
i ssue a section 114 letter, requesting additional information in order
to nmake a conpliance determnation. |f sufficient evidence of a
violation exists, EPA has the authority to pursue either civil and
crimnal enforcenent actions or both.

We expect that enforcenent actions will usually be taken agai nst
conpani es or businesses, not against individual enployees. EPA nay
enforce against individuals in appropriate circunstances, such as when
conduct is knowing and willful or when an individual is a responsible
conpany official.



